
 

ORDINANCE NO. 2019-08 
 
AN ORDINANCE OF THE CITY COUNCIL OF THE 
CITY OF ESCONDIDO, CALIFORNIA, APPROVING A 
MASTER AND PRECISE DEVELOPMENT PLAN AND 
DEVELOPMENT AGREEMENT FOR “THE IVY” 
MIXED-USE DEVELOPMENT CONSISTING OF 127 
APARTMENT UNITS AND 1,175 SF OF 
COMMERCIAL SPACE IN A FIVE-STORY 
STRUCTURE AND AUTHORIZING THE FILING OF A 
NOTICE OF EXEMPTION 

 
APPLICANT: Addison Garza, Touchstone Communities 
CASE NO.: PHG 19-0010 

 The City Council of the City of Escondido (“City”), California, DOES HEREBY 

ORDAIN as follows: 

SECTION 1. The City Council makes the following findings:  

a) Addison Garza of Touchstone Communities ("Applicant") submitted a 

verified land use development application on a property located on a 1.002-acre 

property bounded on all four sides by public streets including 2nd Avenue to the north, 

3rd Avenue to the south, Ivy Street to the east and a public alley on the western 

boundary.  The site is addressed as 343 East 2nd Avenue, Escondido, California 92025, 

legally described as Exhibit “A”, attached to this Ordinance and incorporated herein by 

this reference as though fully set forth.  Said verified application was submitted to, and 

processed by, the Planning Division of the Community Development Department as 

Planning Case No. PHG 19-0010 and seeks approval of a Master and Precise 

Development Plan including a Density Bonus Application and Development Agreement 

to allocate density from the Downtown Density Transfer Program all relating to the 

Project site.  A site plan for the application is attached as Exhibit “D” and incorporated 

herein by this reference as though fully set forth. 
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b) The Planning Division of the Community Development Department 

completed its review and scheduled a public hearing regarding the application before 

the Planning Commission for May 28, 2019.  Following the public hearing on May 28, 

2019, the Planning Commission adopted Resolution No. 2019-09, which recommended 

that the City Council approve the project’s Master and Precise Development Plan and 

Development Agreement. 

SECTION 2. An original copy of the proposed Master and Precise 

Development Plan, Development Agreement and all other related Project materials are 

on file in the Office of the City Clerk, with a copy of each document submitted to the 

City Council for its consideration.  The City Clerk, whose office is located at 201 North 

Broadway, Escondido, California 92025, is hereby designated as the custodian of the 

documents and other materials which constitute the record of proceedings upon which 

the City Council's decision is based, which documents and materials shall be available 

for public inspection and copying in accordance with the provisions of the California 

Public Records Act. 

SECTION 3. The City Council did on June 19, 2019, hold a duly noticed public 

hearing as prescribed by law. Evidence was submitted to and considered by the City 

Council, including, without limitation: 

a) Written information including all application materials and other written 

and graphical information posted on the project website. 

b) Oral testimony from City staff, interested parties, and the public. 
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c) The City Council staff report, dated June 19, 2019, which along with its 

attachments, is incorporated herein by this reference as though fully set forth herein, 

including the Planning Commission's recommendation on the request. 

d) Additional information submitted during the public hearing. 

SECTION 4.  Pursuant to the California Environmental Quality Act, a Class 32 

CEQA Exemption relative to the Project is attached as Exhibit “F” and incorporated 

herein by this reference as though fully set forth, and a Notice of Exemption will be filed 

with the County Clerk. 

SECTION 5. That, upon consideration of the Findings of Fact, attached as 

Exhibit “B”, and the Conditions of Approval, attached as Exhibit “C”, the City Council 

desires at this time and deems it to be in the best public interest to approve the Master 

and Precise Development Plan, including a Density Bonus of 35% or 27 units (including 

9 units for Very Low Income households), as specified and depicted in the June 19, 

2019, City Council staff report, and incorporated herein by this reference as though fully 

set forth herein. 

SECTION 6. That the Development Agreement inclusive of a 24-unit allocation 

from the Density Transfer Program for the Downtown Specific Plan area, and attached 

as Exhibit "E," is hereby approved as set forth substantially to the same form on file with 

the Office of the City Clerk, and incorporated herein by this reference as though fully set 

forth herein. 

SECTION 7.   All references within this Ordinance to "Applicant" or "Developer," 

shall be equally applicable to the current property owner and to any successors-in-

interest or assigns, whether such successors of assigns own, control, or otherwise have 
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development authority for all, a portion, or portions of that property included within the 

Project site. 

SECTION 8.  SEPARABILITY. If any section, subsection sentence, clause, 

phrase or portion of this Ordinance is held invalid or unconstitutional for any reason by 

any court of competent jurisdiction, such portion shall be deemed a separate, distinct 

and independent provision and such holding shall not affect the validity of the remaining 

portions. 

SECTION 9. That as of the effective date of this ordinance, all ordinances or 

parts of ordinances in conflict herewith are hereby repealed. 

SECTION 10.  The City Council authorizes all subsequent action to be taken by 

City Officials consistent with this Ordinance.   

SECTION 11.  That the City Clerk is hereby directed to certify to the passage of 

this Ordinance and to cause the same or a summary to be prepared in accordance with 

Government Code Section 36933, to be published one time within 15 days of its 

passage in a newspaper of general circulation, printed and published in the County and 

circulated in the City of Escondido. 

SECTION 12.  The Ordinance shall become effective 30 days from the date of 

the passage.   
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 PASSED, ADOPTED AND APPROVED by the City Council of the City of Escondido at a regular 

meeting thereof this 17th day of July, 2019 by the following vote to wit: 

 

AYES              :  Councilmembers:   DIAZ, MARTINEZ, MASSON, MORASCO, MCNAMARA 

NOES              :  Councilmembers:   NONE 

ABSENT         :  Councilmembers:   NONE 

      APPROVED:  

 

      PAUL MCNAMARA, Mayor of the 
      City of Escondido, California 
 
ATTEST: 
 
 
ZACK BECK, City Clerk of the 
City of Escondido, California  
 

***** 
 
STATE OF CALIFORNIA   ) 
COUNTY OF SAN DIEGO :  ss. 
CITY OF ESCONDIDO       ) 
 
 
 I, Zack Beck, City Clerk of the City of Escondido, hereby certify that the foregoing ORDINANCE 

NO. 2019-08 passed at a regular meeting of the City Council of the City of Escondido held on the 17th day 

of July, 2019, after having been read at the regular meeting of said City Council held on the 19th day of 

June, 2019. 

 

ZACK BECK, City Clerk of the 
City of Escondido, California  
 

ORDINANCE NO. 2019-08 
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PHG 19-0010 

PHG 19-0010 
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Exhibit “B” 

Findings of Fact 

PHG 19-0010 
The Ivy 

343 E. 2nd Avenue 
 
 

Master and Precise Development Plan 
 

1. The proposed project is consistent with the maximum density of the downtown specific 

plan with the application for a Density Bonus and allocation of additional units from 

the Density Transfer Program to ensure the viability of the project with 9 Very Low 

Income households. 

 
2. The design and improvement of the proposed development is consistent with the 

General Plan and the Downtown Specific Plan since the development is permitted in 

the Historic District of the Downtown Specific Plan Area #9 and the development 

standards established with the Historic District except where noted for the exceptions 

in accordance with the Density Bonus Ordinance.  

 
3. The site is suitable for a mixed-use multi-family development since the site is within 

the urbanized area of the downtown which can offer the tenants availability to services, 

restaurants and retail and is within walking distance to the transit center. 

 
4. The site is physically suitable for the proposed density of development since the 

property is within a high-density redevelopment area that was previously a blighted 

property in the central core of downtown. Development of the property will assist in 

the ongoing revitalization of the downtown retail core by establishing a permanent 

residential base in the downtown area. 

 
5. The improvements are not likely to cause substantial environmental concerns since 

the property was previously the site of a medical facility that has since been 

demolished and rough graded, and since there are no stream courses or endangered 

wildlife on the property as determined during environmental review. 

 
6. The design of the project and the type of improvements are not likely to cause serious 

public health problems since the project will not degrade the levels of service on the 

adjoining streets or drainage system as the project incorporates street and drainage 

improvements are part of the project and city sewer and water is available to the site. 
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7. All of the requirements of the California Environmental Quality Act have been met 

since it was found that the project will not have a significant effect on the environment 

as demonstrated in the Class 32 CEQA Exemption prepared for the Ivy Project by 

Harris Associates, February 2019. Design mitigation measures were incorporated into 

the Conditions of Approval for noise impacts and cultural resources. 

 

Development Agreement 

 

1. The Development Agreement is consistent with the goals and objectives of the Historic 

District of the Downtown Specific Plan since it enables the property owner to construct 

a greater number of units in support a vibrant downtown economy through the Density 

Transfer Program while maintaining the overall limit of 5,275 dwelling units in the 

Downtown Specific Plan area.  

 
2. The Development Agreement conforms to the need for public convenience, general 

welfare and good land use practices since the project will provide affordable and 

moderate income housing within ½ mile of mass transit and is located in close 

proximity to retail and services, parks, library, and cultural events. 

 

Density Bonus Determinations: 

 

1. A housing development consisting of five (5) or more residential units may propose a 

density bonus in accordance with the State Density Bonus Law (California 

Government Code Section 65915). The project proposes 76 base units, and therefore, 

qualifies for a density bonus under state law. The State Density Bonus Law allows a 

property owner to increase the density (number of new homes) allowed on their 

property above the maximum density set under the City’s General Plan and Downtown 

Specific Plan, in exchange for affordable housing.  According to the acreage 

calculations provided for the project by the applicant, and verified by staff, 76 units 

would be allowed based upon the maximum density provided in the City’s General 

Plan and Specific Plan land use designations.  The project proposes nine (9) 

affordable units at the “very low” income level, which is approximately eleven (11) 

percent of the total lots, prior to the applied density bonus.  The nine (9) affordable 

units, being provided at the “very low” income level, entitles the applicant to a 

maximum 35 percent density bonus yielding 103 units {76 units allowed (maximum 

density) x 35 percent density bonus = 27 units (additional density) = 103 units.  The 

applicant is proposing the maximum number of units allowed under the State Density 

Bonus Law, including nine (9) “very low income” affordable units.  The affordable units 

are conditioned as part of a Conditions of Approval to be reserved for very-low income 

households in accordance with Section 65915.  The condition also requires that an 

Affordable Housing Regulatory Agreement be prepared and recorded for the project. 
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2. State Density Bonus Law indicates that the City shall grant the waivers unless one or 

more of the following written findings can be made (Government Code Section 

65915(e)):   

 

 A. Without the waiver, the development standard will “have the effect of 

physically precluding the construction of a development.”   

 B. The waiver will have a specific adverse impact upon health, safety, or the 

physical environment and for which there is no feasible method to 

satisfactorily mitigate or avoid the specific adverse impact.   

 C. The waiver will have a specific adverse impact on any real property listed in 

California Register of Historical Resources.   

 D.  The waiver would be contrary to state and federal law.   

 

It has been determined that without the requested waivers the construction of the 

project allowed under the State Density Bonus Law would be physically precluded.  

Based upon the lot size and maximum height allowance, less density could be yielded.  

The physical constraints of the property with the application of the zoning standards 

have resulted in challenges related to the development of the site at the density 

allowed under the State Density Bonus Law, and warrant the need for the requested 

waivers.  No evidence has been identified to demonstrate that the granting of the 

requested waivers for open space, side yard setbacks, and increase height would 

have an adverse impact to health, safety or physical environment that cannot be 

feasibly mitigated.  Furthermore, the proposed waivers will not impact any historic 

property and would not be contrary to any state or federal law.  The proposed project 

is consistent with all applicable sections of the Escondido Zoning Code, General Plan, 

Downtown Specific Plan and the State Density Bonus Law (Government Code Section 

65915).  The incentives/waiver requests for open space, side yard setbacks, and 

increased height, pursuant to the State Density Bonus Law, are warranted based upon 

the physical characteristics of the site in order to yield the density allotted for this 

project.  Density Bonus standards allow for a certain percentage increase in density, 

which is based on the percentage of “total units” that are designated for very low 

income households.  

  

 Density Transfer Determinations: 

  

1. The proposed density transfer of 24 units does not conflict with the spirit, purpose, 

and intent of the Downtown Specific Plan or the Downtown Density Transfer Program.  

The project and development site is suitable for the transfer in question and the project 

is in harmony with the existing or intended zoning and character of the general vicinity:  
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 A.  To encourage an economically viable Downtown 

 B. Encouraging higher residential densities in key locations that support 

Downtown non-residential uses 

 C. Pedestrian environments that provides connections, convenient access and 

opportunities for alternative modes of transportation 

 D. A vibrant and exciting environment with land uses that foster an “18-hours” 

atmosphere in addition to areas that provide mixed use, office, employment 

and high-density residential opportunities. 

 

The proposed transfer would not cause deterioration of bordering land uses or create 

special problems for the area because the property is zoned for and encourages multi-

family development and a mix of housing in a dense urban environment.  

   

2. Granting the density transfer would not change the existing zoning or land use as 

specified in the Downtown Specific Plan and would not interfere with State Density 

Bonus Law as discussed here in the determinations of the City Council.  The proposed 

density transfer is in the best interest of the City Council as such transfer increases 

housing production and promotes the public welfare and goals of the Downtown 

Specific Plan.   

  

3. The City Council, in its sole discretion, may determine the number of units that will be 

transferred and the number of transferable development rights that will be created.  

Such determination to transfer 24 units from the Density Transfer Credit Pool to the 

subject property was rendered at a duly noticed public hearing.  The City Council finds 

that the density transfer request is in conformance with all applicable requirements of 

this Downtown Density Transfer Program, adopted by Resolution No. 2019-69.  The 

development rights set forth in said conveyance have not been previously used, nor 

are the development rights restricted or encumbered in any way. 
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EXHIBIT “C” 

CONDITIONS OF APPROVAL 

PHG 19-0010 

The Ivy – 343 E. 2nd Avenue 
 

 
PROJECT DESIGN MEASURES 
 
NOISE 
 
1. PDF-NOI 1. Construction equipment shall be properly outfitted and maintained with 

manufacturer recommended noise-reduction devices. 

 

2. PDF-NOI 2. Diesel equipment shall be operated with closed engine doors and equipped with 

factory recommended mufflers. 

 

3. PDF-NOI 3. Mobile or fixed “package” equipment (e.g., arc welders and air compressors) 

shall be equipped with shrouds and noise-control features that shall be readily available for 

this type of equipment. 

 

4. PDF-NOI 4. Electrically powered equipment shall be used instead of pneumatic or internal-

combustion-powered equipment where feasible. 

 

5. PDF-NOI 5. Unnecessary idling of internal combustion engines (e.g., in excess of 5 minutes) 

shall be prohibited. 

 

6. PDF-NOI 6. Material stockpiles and mobile equipment staging, parking, and maintenance 

areas shall be located as far as practicable from noise-sensitive receptors. 

 

7. PDF-NOI 7. The use of noise-producing signals, including horns, whistles, alarms, and bells, 

shall be for safety warning purposes only. 

 

8. PDF-NOI 8. No project-related public address or music system shall be audible at any 

adjacent noise-sensitive receptor. 

 

9. PDF-NOI 9. A temporary sound barrier shall be installed along the length of the alley on the 

northwestern boundary of the project site between construction operations and adjacent 

receptors. Due to equipment exhaust pipes being approximately 7–8 feet above ground, a 
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sound wall at least 10 feet in height above grade would mitigate noise levels to within acceptable 

levels. To reduce noise levels effectively, the sound barrier shall be constructed of a material, 

most likely plywood, with a minimum weight of 2 pounds per square foot with no gaps or 

perforations, and remain in place until the conclusion of demolition, grading, and construction 

activities. The sound barrier shall be constructed of a material, most likely plywood, with a 

minimum weight of two pounds per square foot with no gaps or perforations and remain in 

place until the conclusion of demolition, grading, and construction activities. 

 

10. PDF-NOI 10. The applicant or contractor shall notify residences within 100 feet of the project’s 

property line in writing within 1 week of any construction activity such as concrete sawing, 

asphalt removal, or heavy grading operations. The notification shall describe the activities 

anticipated, provide dates and hours, and include contact information with a description of a 

complaint and response procedure. 

 

11. PDF-NOI 11. The on-site construction supervisor shall have the responsibility and authority to 

receive and resolve noise complaints. A clear appeal process for the affected resident shall 

be established prior to construction commencement to allow for resolution of noise problems 

that cannot be immediately solved by the site supervisor. 

 

12. PDF-NOI-12. Prior to issuance of a building permit, as a condition of project approval, the 

applicant would prepare an additional exterior-to-interior noise report completed by a qualified 

acoustical consultant for the proposed on-site residences that would face East 2nd Avenue. 

The information in this report would include wall heights and lengths, room volumes, and 

window and door tables typical for a building plan, as well as information on any other 

openings in the building shell. The report shall also assume a “windows-closed” condition and 

that vehicles on East 2nd Avenue are traveling at 30 miles per hour. With this specific building 

plan information, which is not currently available, the report would determine the predicted 

interior noise levels at the planned on-site buildings. If predicted noise levels are found to be 

in excess of 45 CNEL, the report would identify architectural materials or techniques that could 

be included in project design plans to reduce noise levels to 45 CNEL in habitable rooms. 

Standard measures such as glazing with Sound Transmission Class (STC) ratings from a 

STC 22 to STC 60, as well as walls with appropriate STC ratings (34 to 60), should be 

considered. The report would be submitted and approved by the City prior to the issuance of 

a building permit. 

 
 
CULTURAL RESOURCES 
 
PDF-CR-1. The City recommends the applicant enter into a Tribal Cultural Resource Treatment 

and Monitoring Agreement (also known as a pre-excavation agreement) with a tribe that is 
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traditionally and culturally affiliated with the project location (TCA Tribe) prior to issuance of a 

grading permit. The purposes of the agreement are (1) to provide the applicant with clear 

expectations regarding tribal cultural resources, and (2) to formalize protocols and procedures 

between the applicant/owner and the TCA Tribe for the protection and treatment of, including but 

not limited to, Native American human remains, funerary objects, cultural and religious 

landscapes, ceremonial items, traditional gathering areas and cultural items, located and/or 

discovered through a monitoring program in conjunction with the construction of the project, 

including additional archaeological surveys and/or studies, excavations, geotechnical 

investigations, grading, and all other ground disturbing activities. 

 

PDF-CR-2. Prior to issuance of a grading permit, the applicant shall provide written verification to 

the City that a qualified archaeologist and a Native American monitor associated with a TCA Tribe 

has been retained to implement the monitoring program. The archaeologist shall be responsible 

for coordinating with the Native American monitor. This verification shall be presented to the City 

in a letter from the project archaeologist confirming that the selected Native American monitor is 

associated with a TCA Tribe. Prior to any pre-construction meeting, the City shall approve all 

persons involved in the monitoring program. 

 

PDF-CR-3. The qualified archaeologist and a Native American monitor shall attend the pre-

grading meeting with the grading contractors to explain and coordinate the requirements of the 

monitoring program, in addition to reviewing the grading plan to assist in determining the necessity 

of the Luiseño Native American monitor and archaeological monitor’s presence. 

 

PDF-CR-4. During the initial grubbing, site grading, excavation (including post-demolition 

activities to assess the condition of the subsurface stratigraphy), or disturbance of the ground 

surface, the qualified archaeologist and the Native American monitor shall be on site where 

deemed appropriate and necessary by the archaeologist and Luiseño Native American monitor. 

If imported fill materials, or fill used from other areas of the project site, are to be incorporated at 

the project site, then those fill materials shall be absent of any tribal cultural resources. The 

frequency of inspections shall depend on the rate of excavation, the materials excavated, and any 

discoveries of tribal cultural resources as defined in PRC Section 21074. 

 

PDF-CR-5. In the event that previously unidentified tribal cultural resources are discovered, the 

qualified archaeologist and the Native American monitor shall have the authority to temporarily 

divert or temporarily halt ground disturbance operations in the area of discovery to allow for 

evaluation of potentially significant cultural resources. Isolates and clearly non-significant deposits 

shall be minimally documented in the field and collected so that the monitored grading can 

proceed. 
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PDF-CR-6. If a potentially significant tribal cultural resource is discovered, the archaeologist shall 

notify the City of said discovery. The qualified archaeologist, in consultation with the City, the TCA 

Tribe, and the Native American monitor, shall determine the significance of the discovered 

resource. A recommendation for treatment and disposition of the tribal cultural resource shall be 

made by the qualified archaeologist in consultation with the TCA Tribe and the Native American 

monitor, and shall be submitted to the City for review and approval. 

 

PDF-CR-7. The avoidance and/or preservation of the significant tribal cultural resource and/or 

unique archaeological resource must first be considered and evaluated under CEQA. Where any 

significant tribal cultural resources and/or unique archaeological resources have been discovered 

and avoidance and/or preservation measures are deemed to be infeasible by the City, a research 

design and data recovery program to mitigate impacts shall be prepared by the qualified 

archaeologist (using professional archaeological methods), in consultation with the TCA Tribe 

and the Native American monitor, and shall be subject to approval by the City. The qualified 

archaeologist, in consultation with the Native American monitor, shall determine the amount of 

material to be recovered for an adequate artifact sample for analysis. Before construction 

activities are allowed to resume in the affected area, the research design and data recovery 

program activities must be concluded to the satisfaction of the City. 

 

PDF-CR-8. In accordance with CEQA, all tribal cultural resources shall be treated with culturally 

appropriate dignity. If the qualified archaeologist elects to collect any tribal cultural resources, the 

Native American monitor must be present during the collection and cataloging of those resources. 

Moreover, if the qualified archaeologist does not collect the tribal cultural resources that are 

unearthed during the ground-disturbing activities, the Native American monitor may, at their 

discretion, collect said resources and provide them to the TCA Tribe for respectful and dignified 

treatment in accordance with the tribe’s cultural and spiritual traditions. It is the preference of the 

City that all tribal cultural resources be repatriated to the TCA Tribe, as such preference would be 

the most culturally sensitive, appropriate and dignified. Therefore, any tribal cultural resources 

collected by the qualified archaeologist shall be provided to the TCA Tribe. Evidence that all 

cultural materials collected have been repatriated shall be in the form of a letter from the TCA 

Tribe to whom the tribal cultural resources have been repatriated identifying that the 

archaeological materials have been received. 

 Or, 

Any tribal cultural resources collected by the qualified archaeologist shall be curated with its 

associated records at a San Diego curation facility or a culturally affiliated Tribal curation facility 

that meets federal standards per 36 CFR Part 79, and, therefore, would be professionally curated 

and made available to other archaeologists/researchers for further study. The collections and 

associated records, including title, shall be transferred to the San Diego curation facility or 

culturally affiliated Tribal curation facility and shall be accompanied by payment of the fees 
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necessary for permanent curation. Evidence that all cultural materials collected have been 

curated shall be in the form of a letter from the curation facility stating that the prehistoric 

archaeological materials have been received and that all fees have been paid. 

 

PDF-CR-9. Prior to the release of the grading bond, a monitoring report and/or evaluation report, 

if appropriate, that describes the results, analysis, and conclusion of the archaeological monitoring 

program and any data recovery program on the project site shall be submitted by the qualified 

archaeologist to the City. The Native American monitor shall be responsible for providing any 

notes or comments to the qualified archaeologist in a timely manner, to be submitted with the 

report. The report will include California Department of Parks and Recreation Primary and 

Archaeological Site Forms for any newly discovered resources. 

 
 
DENSITY BONUS CONDITIONS 

 

1. The project shall provide a minimum of nine dwelling units for Very Low Income Households.  

Prior to issuance of a building permit, the developer shall sign a binding affordable housing 

agreement with the City, which sets forth the conditions and guidelines to be met in the 

implementation of Density Bonus Law requirements and/or any other applicable requirements. 

The agreement will also establish specific compliance standards and remedies available to 

the city upon failure by the developer to restrict units to target households for the prescribed 

time period. 

 

2. All agreements shall be binding on the developers, their heirs, transferees, assigns, 

successors, administrators, executors and other representatives and recorded on the deed 

for the requisite period of time.  

 

3. The developer agrees not to sell, transfer or otherwise dispose of the project or any portion 

thereof, without obtaining the prior written consent of the Director of Community Development. 

Such consent shall be given upon receipt from the developer of reasonable evidence 

satisfactory to the Director of Community Development that the purchaser, or other transferee, 

has or will assume, in writing and in full, the requirements and obligations specified in the 

agreement.  The consent of the Director of Community Development shall not be 

unreasonable withheld or delayed. 

 
 
PLANNING DIVISIONS CONDITIONS 
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1. The developer shall be required to pay all development fees of the City as specified in the 

Development Agreement. 

 
2. All construction and grading shall comply with all applicable requirements of the Escondido 

Zoning Code and requirements of the Planning Division, Engineering Division, Building 

Division, and Fire Department as well as those contained in the Development Agreement 

approved for the project. 

 
3. If blasting is required, verification of a San Diego County Explosives Permit and a copy of the 

blaster’s public liability insurance policy shall be filed with the Fire Chief and City Engineer 

prior to any blasting within the City of Escondido. 

 
4. The legal description attached to the application has been provided by the applicant and 

neither the City of Escondido nor any of its employees assume responsibility for the accuracy 

of said legal description. 

 
5. All requirements of the Public Art Partnership Program, Ordinance No. 86-70, shall be 

satisfied prior to building permit issuance, subject to any specific Development Agreement 

terms still in effect when the fee is due.  

 

6. A minimum of 157 covered parking spaces shall be provided within the parking garage for 

each unit. A minimum of 27 guest/public parking spaces including accessible spaces shall be 

constructed along South Ivy Street and East 3rd Avenue fronting the project as reflected in the 

Master and Precise Development Plan. All parking spaces shall be striped in accordance with 

the Zoning Code. Driveways and fire lanes do not allow for parking and curb markings and 

fire lanes signs are required to the satisfaction of the Fire Marshall.  As indicated on the 

architectural plans, electric vehicle (EV) charging parking spaces will be installed and 

maintained for the life of the project. In addition, an additional EV charging space would be 

provided as part of the project’s guest parking along South Ivy Street.  

 
7. Parking for disabled persons shall be provided (including “Van Accessible” spaces) in full 

compliance with Section 1129B (Accessible Parking Required) of the California Building 

Code, including signage.  All parking stalls shall be provided with six-inch curbing or concrete 

wheel stops in areas where a vehicle could reduce minimum required planter, driveway or 

sidewalk widths. 

 
8. An inspection by the Planning Division will be required prior to operation of the project.  Items 

subject to inspection include, but are not limited to parking layout and striping (double-stripe), 

identification of handicap parking stalls and required tow-away signs, lighting, landscaping, as 

well as any outstanding condition(s) of approval.  Everything should be installed prior to calling 
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for an inspection, although preliminary inspections may be requested.  Contact the project 

planner at (760) 839-4671 to arrange a final inspection. 

 
9. All rooftop equipment must be fully screened from all public view utilizing materials and colors 

which match the building, to the satisfaction of the Director of Community Development. The 

final building plans shall clearly indicate that any proposed rooftop equipment is properly 

screened. Ground mounted equipment should be located to avoid conflict with pedestrian 

circulation and access, as well as to screen the equipment from view as much as possible.  

 
10. All habitable buildings shall be noise-insulated to maintain interior noise levels not to exceed 

45 dBA of less.  An Acoustical Analysis shall be submitted with the building plans for the 

project. Any measures recommended in the study shall be incorporated into the building plans 

with appropriate notes/specifications. 

 
11. Tubular steel fences shall be provided along the walls at the north east corner of the building 

for areas that meet building code height requirements.  

 
12. Any walls (retaining and screen) shall be constructed with split-face decorative block or shall 

be stucco-finished to match the building on site. 

 
13. All exterior lighting shall conform to the requirements of Chapter 33 Article 35 (Outdoor 

Lighting) of the Escondido Zoning Code which provides regulations to minimize glare, light 

trespass, and artificial sky glow.  A copy of the lighting plan shall be included as part of the 

building plans and prepared to the satisfaction of the Planning Division. The plan shall include 

exterior building lighting, walkway lighting and security lighting. Outdoor lighting would be 

utilized as needed for parking areas, sidewalks, roof top deck, and security within the project 

site.  

 
14. Animals/pets shall be permitted within the residential units and on site in a manner that is 

consistent with the R-4 zone standards. 

 
15. As proposed, the buildings, architecture, colors, and materials and the conceptual 

landscaping of the proposed development shall be in accordance with the Master and Precise 

Development Plan, staff report, exhibits and the project’s Details of Request, to the 

satisfaction of the Planning Division.  In return for concessions on development standards and 

City fees, the project proposes a high quality, attractive downtown living experience.  Any 

future design modifications that, in the opinion of the Community Development Director, 

lessen the quality of the exterior appearance or amenity level shall require approval of the City 

Council. 

 
16. All trash enclosures must be designed and installed per the Master and Precise Development 

Plan, in coordination with the Engineering Department, storm water control requirements, and 
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shall be architectural compatible with the building. Trash collection at the project site would 

be limited to between 8:00 a.m. and 5:00 p.m., Monday through Friday. The project proposes 

a central trash collection enclosure located within the parking garage. The enclosure would 

be accessed through an 8-foot roll-up door along the alley on the western boundary of the 

project site. The enclosures would not be visible from outside the building. 

 
17. Balconies and patios shall be kept in a neat and orderly manner. Items stored on balconies 

should be kept out of view and/or properly screened. Items shall not be hung over railings or 

across balconies or patios (such as towels, clothing, etc.). This information shall be included 

in the lease agreement with tenants. 

 
18. Appropriate vehicle backup areas shall be provided as shown within the parking garages. 

These areas shall be identified on the grading and site plans per the Master and Precise 

Development Plan.  

 
19. The property owner or management company assumes all responsibility for maintaining 

landscaping and irrigation along street frontage and within the two bulb outs at E. 2nd Avenue 

and Ivy Street and E. 3rd Avenue and Ivy Street. Landscaping shall be designed to screen any 

utilities located within the bulb-out(s). 

 
20. No signage is approved as part of this permit.  A separate sign permit shall be required prior 

to the installation of any signs.  Proposed signs are limited to monument signage at the 

entrance, along with necessary directional signage, and street signage. All signs must be 

consistent with the sign standards of the Downtown Specific Plan.  

 
21. Commercial uses for the 1,175 square foot commercial space on the first floor shall be limited 

to the uses permitted or conditionally permitted in the Historic District of the Downtown 

Specific Plan.  

 
22. Private secure bicycle parking facility for residents shall be installed on the main level of the 

parking garage. In addition, public bicycle parking would be provided at two locations along 

South Ivy Street and East 3rd Avenue. 

 
23. A construction noise management plan that describes the measures included on the 

construction plans to ensure compliance with project features and noise limits must be 

prepared and submitted to the City’s Planning Division for review and approval prior to 

issuance of the grading permit. 

 
24. No amplified equipment will be permitted on the rooftop deck without first obtaining a 

temporary use permit from the City of Escondido. 
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25. This Planned Development shall become null and void unless utilized within 24 months (two 

years) of the effective date of approval unless the Development Agreement provides 

additional terms.  Utilization shall be defined as the start of grading in accordance with an 

approved grading permit. 

 
26. All habitable buildings shall be noise-insulated to maintain interior noise levels not exceeding 

45 dBA or less. 

 
27. No exemptions from the Grading Ordinance are approved as part of this project.  All proposed 

grading shall conform with the conceptual grading as shown on the Planned Development. 

 
 

LANDSCAPING CONDITIONS 
 

28. Prior to occupancy, all perimeter, slope and open space landscaping and below ground 

irrigation shall be installed. All vegetation shall be maintained for the life of the project in a. 

flourishing manner, and kept free of all foreign matter, trash, weeds and plant materials not 

approved as part of the approved landscape plan. All irrigation shall be maintained in a fully 

operational condition. 

 
29. Seven copies of a detailed landscape and irrigation plan(s) shall be submitted prior to 

issuance of grading and/or building permits, and shall be equivalent or superior to the concept 

plan approved by the Master and Precise Development Plans to the satisfaction of the 

Planning Division. The landscape plans shall include screening for all utilities and the two bulb 

outs constructed as part of the street improvements. A plan check fee based on the current 

fee schedule will be collected at the time of the submittal. The required landscape and 

irrigation plans(s) shall comply with the provisions, requirements, and standards outlines in 

Article 62 (Landscape Standards) of the Escondido Zoning Code, except where stricter 

requirements are imposed by the State of California. The plans shall be prepared by, or under 

the supervision of a licensed landscape architect. 

 
30. The installation of the landscaping and irrigation shall be inspected by the project landscape 

architect upon completion. He/she shall complete a Certificate of Landscape Compliance 

certifying that the installation is in substantial compliance with the approved landscape and 

irrigation plans and City and State (if applicable) standards. The applicant shall submit the 

Certificate of Compliance to the Planning Division prior to final landscape inspection. 

 
31. Street trees shall be provided along each of the site’s street frontages. Placement of the street 

trees along East 2nd Avenue shall be coordinated with the Fire Marshall and in conformance 

with the Landscape Plan and the City’s Street Tree List. All street trees shall be double staked 

and if planted within five feet of the pavement, provided with root barriers.  
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32. Details of project fencing and walls, including materials and colors, shall be provided on the 

landscape plans and building plans. 

 
33. The project proposes improvements to the existing 55-foot-wide ROW within South Ivy Street 

to convert the existing two-way street into a one-way southbound street with angled parking 

fronting the project site. A new bulb out along with a “Do Not Enter/Wrong Way” sign at the 

intersection of East 3rd Avenue and South Ivy Street would be constructed to deter traffic from 

heading northbound on South Ivy Street from East 3rd Avenue. An enhanced bulb out would 

be constructed at the intersection of East 2nd Avenue and South Ivy Street. Landscaping and 

irrigation will be installed consistent with the concept landscape plan to the satisfaction of the 

Director of Community Development and will provide screening for any utilities installed within 

the bulb-outs. 

 
34. The on-site landscaping for the project would consist of trees, shrubs, and groundcovers with 

moderate to low water requirements. The biofiltration basins described would be planted with 

various sedges (flowering plants) and grasses with consideration for varying soil conditions. 

An automatic irrigation system shall be installed to provide coverage for all planting areas. 

Low precipitation equipment shall provide sufficient water for plant growth with minimum water 

loss due to water run-off. 

 
ON-SITE MANAGEMENT PLAN 

 
35. A Management Plan that identifies how the spaces will be allocated to the residents that 

includes signage reserving the street parking for public, guests, and handicapped accessibility 

shall be submitted to the Planning Division prior to occupancy to the satisfaction of the 

Community Development Director. Long-term parking over 72 hours will not be permitted 

fronting the project on public streets. 

 
36. Prior to occupancy, the applicant shall submit a Management Plan that provides for ongoing 

maintenance of lighting, signing and striping, parkway landscaping and irrigation, storm water 

treatment basins, and facilities, sewer laterals, common open spaces, public utilities 

easements areas, public walkways, and alley. These provisions shall be approved by the 

Engineering Department prior to occupancy. 

 
37. The Management Plan shall include provisions for maintenance of frontage and bulb-out 

landscaping, irrigation, fencing, retaining walls and fencing along project frontages and within 

the landscaped areas of the project. 

 
38. The Management Plan shall reference the recorded Storm Water Control Facility Maintenance 

Agreement and approved Storm Water Quality Management Plan for the project. 
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39. The Management Plan shall identify responsibility for liability for damage and repair to City 

utilities in the event that damage is caused by tenants, vehicles or personnel servicing the 

property or delivery personnel, and/or operation of maintenance personnel of the project. 

 
40. The Management Plan shall state that if stamped concrete or decorative pavers or used within 

walkways within the City right-of-ways, any damage and repair/replacement shall be the 

responsibility of the management company and/or project owner. 

 
FIRE DEPARTMENT CONDITIONS 

 
1. An adequate water supply with minimum fire flow shall be as determined by the Fire Marshal  

 

2. An approved all-weather access shall be provided to the site before any combustibles are 

brought to the project site. 

 
3. Fire underground, alarm, standpipes, and fire sprinkler plans shall be a deferred submittal to 

the Escondido Fire Department prior to building permit approval. 

 
4. Access shall be a paved all-weather roadway with the ability to withstand the weight of 

apparatus of 75,000 lbs. 

 
5. Fire lanes shall be designated and approved by the Fire Marshal and painted red with white 

letter, marked “no parking fire lane.” Fire lane shall be maintained by the project management 

company for the duration of the project. 

 
6. All rescue windows shall remain unobstructed of trees and vegetation to the satisfaction of 

the Fire Marshal. 

 
7. The minimum turning radius at all corners of the project site shall be consistent with the Master 

and Precise Development Plan, as approved by the Fire Marshal. 

 
8. The commercial component of the project shall require a separate FDC/PIV Connection. 

 
9. Construction type shall be clarified as 5 stories is not permitted with a Type V. Check with Fire 

Marshall. 

 
10. Fire Sprinklers shall have to comply with NFPA 13 due to height change. Note on the plans. 

 
 

ENGINEERING CONDITIONS OF APPROVAL 

GENERAL 
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1. The Developer shall provide the City Engineer with a current Preliminary Title Report covering 

subject property. 

2. The location of all existing on-site and adjacent utilities and storm drain facilities shall be 

determined by the Developer’s engineer.  If a conflict occurs with proposed project or 

improvements, these facilities shall be relocated subject to approval of the owner of the 

utility/facility prior to approval of Grading plans and issuance of Building Permits. 

3. Improvement plans prepared by a Civil Engineer are required for all public street and utility 

improvements and a Grading/Private Improvement plan prepared by Civil Engineer is 

required for all grading, drainage and private onsite improvement design. Landscaping Plans 

shall be prepared by a Landscape Architect.  

4. The Developer shall post securities in accordance with the City prepared Bond and Fee Letter 

based on a final Engineer’s Estimate of Grading and Improvements Cost prepared by the 

project engineer.  The Developer is required to provide a Cash Clean Up deposit for all 

grading, private Improvements and onsite drainage improvements prior to approval of 

Grading Plans and issuance of Grading Permit. This Cash Clean Up Deposit amount shall 

be 10% of the total cost of the project private improvements, drainage and landscaping.  The 

Developer is required to provide Performance (100% of total public improvement cost 

estimate), Labor and Material (50% of total public improvement cost estimate) and Guarantee 

and Warrantee (10 % of total public improvement cost estimate) bonds for all public 

improvements prior to approval of the Improvement Plans and issuance of Building Permits. 

All improvements shall be completed prior to issuance of a Certificate of Occupancy. 

5. As surety for the construction of required off-site and/or on-site improvements, bonds and 

agreements in a form acceptable to the City Attorney shall be posted by the Developer with 

the City of Escondido prior to the approval of any building permit. 

6. If site conditions change adjacent to the proposed development prior to completion of the 

project, the Developer will be responsible to modify his/her improvements to accommodate 

these changes.  The determination and extent of the modification shall be to the satisfaction 

of the City Engineer. 

7. All public improvements shall be constructed in a manner that does not damage existing 

public improvements.  Any damage shall be determined by and corrected by the Developer 

to the satisfaction of the City Engineer. 

8. The Developer’s engineer shall submit to the Planning Department 3 copies of the Master 

and Precise Development Plan as presented to the Planning Commission and approved by 

the City Council together with any changes contained in the adopted final conditions of 

approval.  These copies shall be signed by the Planning Department verifying that they are 
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an accurate reproduction of the approved Master and Precise Development Plan and one of 

these copies must be included with the first Final Engineering submittal for plan check to the 

Engineering Department. 

STREET IMPROVEMENTS AND TRAFFIC 

1. Public street improvements shall be constructed to City Standards in effect at the time of 

Final Engineering approval and to the satisfaction of the City Engineer.  Specific details, 

including final street improvement widths, right-of-way widths, concrete curb and gutters, 

drainage, lighting, etc. shall be resolved to the satisfaction of the City Engineer. 

2. The developer shall construct the street improvements shown on the approved Master and 

Precise Development Plan, including but not limited to, concrete curb, gutter, sidewalk, street 

lights, street trees, paving and base on the streets adjoining the project boundary per the 

Planned Development plot plan and as further specified by the various conditions of approval 

below.   See appropriate sections of the current Escondido Design Standards and Standard 

Drawings for additional details. 

3. The 6” PCC curb and gutter bulb-outs to accommodate parallel parking along 2nd Avenue 

shall be constructed at a distance of 22’ from centerline and the 6” PCC curb and gutter in 

the parking area indent shall be constructed at a distance of 30’ from centerline.  Full 

structural section paving shall extend a minimum of 3’ beyond the lip of gutter at the pop-outs 

to ensure that a smooth cross-sectional transition to these new improvements is maintained. 

4. Curb return bulb-outs at the alley exit to accommodate diagonal parking along 3rd Avenue 

shall be constructed to come tangent at a distance of 12’ from centerline and indents in the 

parking area shall be reconstructed with 6” PCC curb and gutter at a distance of 26’ from 

centerline.   Full structural section paving shall extend a minimum of 3’ beyond the lip of gutter 

at the bulb-outs to ensure that a smooth cross-sectional transition to these new improvements 

is maintained. 

5. New 30’ minimum radius curb returns shall be reconstructed at the project’s easterly corners 

at the intersections of 2nd Avenue and Ivy Street and 3rd Avenue and Ivy Street and shall be 

designed to maintain a minimum 22’ wide one-way south bound lane for Ivy Street across 

the project’s frontage.   The existing street light at the intersection of 2nd Avenue and Ivy 

Street shall be relocated and retrofitted with an LED light fixture in accordance with Escondido 

Standard Drawing No. E-1-E. 

6. The one-way south designation of Ivy Street shall include the design and construction of 6” 

PCC curb and gutter raised directional bulb-outs on the east side of the Ivy Street at the 3rd 

Avenue tee intersection and at the long skew intersection of Ivy Street and 2nd Avenue to the 
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satisfaction of the City Engineer.   These raised directional barrier bulb-out areas shall be 

landscaped and maintained in perpetuity by the project owner.     

7. The existing street light behind the east side of Ivy Street at the proposed 3rd Avenue raised 

bulb-out area shall be relocated and retrofitted with an LED fixture in accordance with 

Escondido Standard Drawing No. E-1-E. 

8. The existing street light mid-block along the project’s Ivy Street frontage shall be retrofitted 

with an LED light head in accordance with Escondido Standard Drawing No. E-1-E. 

9. The Developer shall be required to construct new LED street lights in accordance with 

Escondido Standard Drawing No. E-1-E at each end of the alley at 2nd Avenue and 3rd 

Avenue. 

10. New ADA compliant curb ramps shall be constructed at all new and reconstructed curb return, 

alley entrances, and pedestrian crossing locations adjacent to the project to the satisfaction 

of the City Engineer.           

11. The access opening to the project’s parking structure shall have a minimum throat width of 

24 feet and shall be adequately illuminated from the building structure to the satisfaction of 

the City Engineer and Building Official. 

12. Sidewalk construction shall be contiguous to the curb along Ivy, but shall be non-contiguous 

along 2nd Avenue and 3rd Avenue in accordance with current Escondido Design Standards. 

13. The Developer will be responsible for a minimum 1 ½” grind and 2” asphalt concrete overlay 

of 2nd Avenue and 3rd Avenue in full lane widths as necessary due to the required utility and 

storm drain installation.  The determination of the extent of the grind and overlay shall be to 

the satisfaction of the City Engineer.   

14. The Developer will be responsible for a minimum 1 ½” grind and 2” asphalt concrete overlay 

of the alley due to the many utility trenches necessary to serve this project, and shall be 

completed prior to issuance of a Certificate of Occupancy. 

15. The Developer will be required to slurry seal Ivy Street along the project frontage after all 

trench patching is complete.   This shall be done to extend the life of the pavement and to 

facilitate the restriping required here.    

16. The Developer shall remove and replace all damaged sidewalk, curb and gutter, and alley 

ribbon gutter along all project frontages to the satisfaction of the City Engineer prior to 

issuance of a Certificate of Occupancy. 
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17. Adequate horizontal sight distance shall be provided at all street and alley intersections.  

Restrictions on landscaping and placement of planter walls may be required at the discretion 

of the City Engineer. 

18. The Developer’s engineer shall prepare and submit for approval by the City Engineer a 

complete final Signing and Striping plan for all improved and modified roadways. The 

developer will be responsible for removal of all existing and the construction of all new signing 

and striping in compliance with the current CA MUTCD standards and to the satisfaction of 

the City Engineer. 

19. The Developer shall repaint all pavement striping and markings adjacent to the project that 

have been damaged and prematurely faded due to project construction traffic to the 

satisfaction of the City Engineer.  

20. Pedestrian access routes meeting current ADA requirements shall be provided into the 

project to the satisfaction of the City Engineer and City Building Official. 

21. All gated entrances shall be approved by the City Engineer, Building Official, and the Fire 

Marshal. 

22. The Developer will be required to provide a detailed detour and traffic control plan, for all 

construction and staging activities, and any requested materials placement within existing 

rights-of-way to the satisfaction of the City Engineer.  This plan shall include any proposed 

sidewalk closures and provide for alternate pedestrian access around the project site. This 

plan shall be approved prior to the issuance of an Encroachment Permit for construction or 

other project activities within the public right-of-way. 

23. Due to the amount of grading export from the project site and expected construction material 

deliveries, the Developer’s traffic engineer will be required to provide a detailed haul route 

and truck trip scheduling plan for review and approval by the City Engineer. This plan shall 

be approved prior the issuance of an Encroachment Permit. 

GRADING 

1. A site grading and erosion control plan shall be approved by the Engineering Department 

prior to issuance of building permits.  The first submittal of the grading plan shall be 

accompanied by three copies of the preliminary soils and geotechnical report.  The Soils 

Engineer will be required to indicate in the soils report that he/she has reviewed the grading 

design and found it to be in conformance with his/her recommendations. 

2. All proposed retaining walls not a part of the building foundations or stem walls shall be shown 

on and permitted as part of the site grading plan.   Profiles and structural details shall be 
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shown on the site grading plan and the Soils Engineer shall state on the plans that the 

proposed retain wall design is in conformance with the recommendations and specifications 

as outlined in his report.    Structural calculations shall be submitted for review by a Consulting 

Engineer for all walls not covered by Regional or City Standard Drawings.  Stem walls, 

foundation structures, or deepened footings that are to be constructed as part of a building 

structure will be permitted as part of the Building Dept. plan review and permit process. 

3. Erosion control, including riprap, interim slope planting, sandbags, or other erosion control 

measures shall be provided to control sediment and silt from the project.  The developer shall 

be responsible for maintaining all erosion control facilities throughout the project. 

4. The Developer shall be responsible for the recycling of all excavated materials designated 

as Industrial Recyclables (soil, asphalt, sand, concrete, land clearing brush and rock) at a 

recycling center or other location(s) approved by the City Engineer. 

5. A Construction General Permit is required from the State Water Resources Control Board for 

all storm water discharges associated with a construction activity where clearing, grading, 

and excavation results in a land disturbance of one or more acres. 

6. All blasting operations performed in connection with the improvement of the project shall 

conform to the City of Escondido Blasting Operations Ordinance. 

7. All existing foundations and structures shall be removed or demolished from the site.  

8. The parking entrance grades shall conform to current Escondido Design Standards and 

Escondido Standard Drawings for driveways. 

DRAINAGE 

1. Final on-site and off-site storm drain improvements shall be determined to the satisfaction of 

the City Engineer and shall be based on a Drainage Study to be prepared by the Engineer of 

Work.  The drainage study shall be in conformance with the City of Escondido Design 

Standards. 

2. A minimum 18” RCP storm drain extension together with clean-outs and curb inlets is 

required in 2nd Avenue from Juniper Street to the project frontage as needed to convey project 

and upstream storm water.     Design of this storm drain extension shall be to the satisfaction 

of the City Engineer.    Construction of this storm drain shall be in accordance with the 

Standards and Specifications of the City of Escondido. 
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3. The existing drainage entering and conveyed by Ivy Street across the projects frontage shall 

be evaluated in the Drainage Study and additional storm drain extension to and within Ivy 

Street may be required at the discretion of the City Engineer.   

4. A Storm Water Quality Management Plan (SWQMP) in compliance with the City’s latest 

adopted Storm Water Design Manual shall be prepared for all newly created or replaced 

onsite impervious areas, impervious frontage, and required offsite improvements.  The 

SWQMP shall be submitted for approval with the final improvement and grading plans.  The 

SWQMP shall include treatment calculations, post-construction storm water treatment 

measures, and maintenance requirements and responsibilities both for onsite treatment and 

also any “Green Street” facilities located in the public right-of-way.  The SWQMP shall 

demonstrate how proposed proprietary best management practices meet biofiltration 

treatment requirements in accordance with the City’s Storm Water Design Manual.  

5. All site drainage shall be treated to remove expected contaminants using a high efficiency 

non-mechanical method of treatment.   The City highly encourages the use of bio-retention 

areas as the primary method of storm water retention and treatment.   The grading and 

landscape plans will need to reflect these areas of storm water treatment. 

6. All drainage associated with the project’s public street improvements other than overlay shall 

be treated to remove expected contaminants using “Green Street” standard facilities. The 

proposed curb pop-out areas can be utilized for this purpose.   The maintenance in perpetuity 

of these “Green Street” or other storm water treatment facilities in the public right-of-way shall 

be the responsibility of the Property Owner and shall be detailed in the Storm Water Quality 

Management Plan (SWQMP).        

7. The Developer is required to have the current owner of the property sign and notarize for 

recording a Storm Water Control Facility Maintenance Agreement. 

8. All on-site storm drains are private.  The responsibility for maintenance of these storm drains 

shall be that of the Property Owner. 

9. All storm water treatment and retention facilities and their drains including the bio-retention 

basins and planters, any permeable paver areas shall be considered private.  The 

responsibility for maintenance of these post construction storm water treatment facilities shall 

be that of the Property Owner.  

WATER SUPPLY 

1. An 8” water main extension is required in 3rd Street from Ivy Street to Juniper Street in order 

to provide adequate water service and/or fire protection for the proposed project. 
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Construction of the water main shall be in accordance with the Standards and Specifications 

of the City of Escondido.  

2. All water mains, water services, detector check assemblies, and other water appurtenances 

within the City of Escondido’s water service area shall be designed and installed at 

locations approved by the Utilities Engineer.  

3. Fire hydrants together with an adequate water supply shall be installed at locations approved 

by the Fire Marshal. 

4. Where fire hydrants are being relocated, the abandoned fire hydrant laterals shall be 

abandoned at the water main.  All existing gate valves and tees shall be removed and a 

straight run of pipe shall be replaced within the water main to the nearest joints. 

5. No trees or deep rooted plants shall be planted within 10 feet of any water service. 

6. All on-site water lines not in public easements will be considered a private water system.  The 

Property Owner will be solely responsible for all maintenance of these water lines and 

facilities. 

SEWER 

1. A minimum 6” polyvinyl chloride (PVC) sewer lateral shall be installed with a standard clean-

out at the property line.  All sewer laterals shall be installed at a right angle to the main in 

conformance with the Design Standards. 8” sewer laterals shall be connected to the public 

sewer at a manhole. 

2. All abandoned sewer laterals shall be removed or capped at the property line and so noted 

on the improvement plans to the satisfaction of the Utilities Engineer. 

3. No trees or deep rooted bushes shall be planted within 10’ of any sewer lateral, or within 15’ 

of any sewer main. 

4. All sewer laterals will be considered a private sewer system.  The Property Owner will be 

responsible for all maintenance of sewer lateral(s) to the sewer main. 

5. Any new development whose wastewater discharge may contain pollutants not normally 

found or in concentrations in excess of those normally found in domestic wastewater shall 

require a wastewater discharge permit according to the Escondido Municipal Code, Chapter 

22, Article 8.  New users shall apply at least ninety (90) days prior to connecting to or 

contributing to the City's wastewater system and a permit must be obtained prior to 

commencement of any discharge to the system.   
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LANDSCAPE 

1. A site landscaping and irrigation plan shall be submitted to the Engineering Department with 

the second submittal of the grading plan for review and approval by Engineering and 

Planning.  The initial submittal of the landscape plans shall include the required plan check 

fees. 

EASEMENTS AND DEDICATIONS 

1. All easements, both private and public, affecting subject property shall be shown and 

delineated on the Grading Plans. 

2. Public utility easements for sewer, water, storm drain, etc. which are deemed necessary by 

the City Engineer shall be granted to the City. 

3. The Developer is responsible for making the arrangements to quitclaim all easements of 

record which conflict with the proposed development prior to approval of the Grading plans 

and Building Permits.  If an easement of record contains an existing utility that must remain 

in service, proof of arrangements to quitclaim the easement once new utilities are constructed 

must be submitted to the City Engineer prior to approval of the Grading plans and Building 

Permits.  Building permits will not be issued for construction which will conflict with existing 

easements or utilities, nor will any securities be released until the existing easements are 

quitclaimed. 

Material necessary for processing a dedication or easement shall include: a current grant 

deed or title report, a legal description and plat of the dedication or easement signed and 

sealed by a person authorized to practice land surveying (document size) and traverse 

closure tapes.  The City will prepare all final public documents. 

 

 

SURVEYING AND MONUMENTATION 

1. All property corners shall be monumented by a person authorized to practice land surveying 

and a Record of Survey (or Corner Record if appropriate) shall be recorded. 

REPAYMENTS AND FEES 

1. A cash security shall be posted to pay any costs incurred by the City to clean-up eroded soils 

and debris, repair damage to public or private property and improvements, install new BMPs, 

and stabilize and/or close-up a non-responsive or abandoned project.  Any moneys used by 
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the City for cleanup or damage will be drawn from this security and the grading permit will be 

revoked by written notice to the developer until the required cash security is replaced. The 

cleanup cash security shall be released upon final acceptance of the grading and 

improvements for this project. The amount of the cash security shall be 10% of the total 

estimated cost of the grading, drainage, landscaping, and best management practices items 

of work with a minimum of $5,000 up to a maximum of $50,000, unless a higher amount is 

deemed necessary by the City Engineer.  The $15,000 cash clean-up deposit previously 

posted by the Developer in conjunction with their site demolition shall be carried over and 

credited towards this required project cash clean-up deposit. 

2. The Developer shall be required to pay all development fees of the City then in effect at the 

time, and in such amounts as may prevail when permits are issued, subject to any specific 

Development Agreement terms still in effect when the fees are due.  

UTILITY UNDERGROUNDING AND RELOCATION 

1. All existing overhead utilities within the property boundary or along fronting streets and alley 

shall be relocated underground as required by the City’s Ordinance.  Due to determined 

infeasibility the Developer may request a waiver of this condition by writing a letter to the City 

Engineer explaining his/her reasons for requesting the waiver.  If a waiver is approved, the 

Developer will be required to pay the waiver fee as adopted by City Council Resolution. 

2. All new dry utilities required to serve the project shall be constructed underground. 

3. The Developer shall sign a written agreement stating that he has made all such arrangements 

as may be necessary to coordinate and provide utility construction, relocation and 

undergrounding.  All new utilities shall be constructed underground. 
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DEVELOPMENT AGREEMENT 

This Development Agreement ("Agreement") is entered into by and between the City and Owner.  

RECITALS 

WHEREAS, Government Code Sections 65864 through 65869.5 and Articles 58 and 68 of the 

City's Zoning Code authorize the City to enter into binding development agreements with persons 

or entities having legal or equitable interests in real property for the purpose of establishing 

certainty in the development process for both the City and the property owner, and to enable 

specific terms regarding property development, to be negotiated and agreed upon; and 

WHEREAS, the purposes of the Agreement are to eliminate uncertainty in the planning and 

development of the Project by assuring Owner that it may develop the Property, in accordance 

with existing laws, subject to the terms and conditions contained in the Agreement; assure the 

orderly installation of necessary improvements and the provision for public services appropriate 

for the development of the Project; and enable the City to obtain substantial public benefits by 

virtue of the Agreement. 

NOW THEREFORE, in consideration of the mutual covenants and conditions set forth herein, the 

Parties agree as follows: 

ARTICLE I 

Definitions 

1. “Amendment” refers to any written amendment to this Agreement approved by the City 

Council as provided in Article II, Section 3.   

2. “Annual Review” refers to the Owner’s demonstration of compliance with the terms of 

this Agreement every 12 months.  

3. “Assignee” refers to an assignee of this Agreement in accordance with Article II, Section 

2 and approved by the City in writing.  

4.  “CEQA” refers to the California Environmental Quality Act.  

5. “City” refers to the City of Escondido, its City Council, its mayors and council members, 

past and present, and employees and agents. 

6. “Cure Period” refers to the period of time in which a default may be cured, which will be 

30 days.  
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7. “Development Fees” refers to the development related fees as provided in the City’s Fee 

Guide for Development Projects Revised 7-2-2018, attached as Exhibit C.  

8. “Director” refers to the Director of Community Development. 

9. Effective Date.  The effective date of the Agreement shall be the day that is 30 days after 

the City Council’s adoption of an ordinance approving this Agreement.  

10. "Entitlements" refers to all approvals and permits necessary or incidental to the 

development of the Project or any portion thereof, whether discretionary or ministerial, including 

but not limited to, specific plans, tentative or final tract map approvals, whether standard or 

vesting, conditional use permits, variances, project plans, grading permits, building permits, and 

this Agreement and includes all conditions of approval regarding any particular Entitlement. 

11. "Exaction" refers to any fee, tax, requirement, condition, dedication, restriction, or 

limitation imposed by the City upon the development of the Property at any time in accordance 

with the Existing Laws. 

12. "Existing Laws" refers to the ordinances, resolutions, codes, rules, regulations, general 

plan, stormwater regulations and official policies of the City and the State of California governing 

the development of the Property, including, but not limited to, the permitted uses of the Property, 

the density or intensity of use, the design, improvement and construction standards and 

specifications for the Project, including the maximum height and size of proposed buildings, and 

the provisions for reservation and dedication of land for public purposes, in effect on the Effective 

Date of this Agreement. 

13. "Future Exaction" refers to Exactions imposed after the Effective Date, whether by 

ordinance, initiative, resolution, rule, regulation, policy, order or otherwise. 
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14. "Future Laws" refers to all ordinances, resolutions, codes, rules, regulations, and official 

policies implemented by the City after the Effective Date, whether by ordinance, initiative, 

resolution, rule, regulation, policy, order or otherwise. Future Laws includes changes to the 

Existing Laws. 

15. "General Fees" refers to all general development fees which the City may levy pursuant 

to Government Code Sections 66000 et seq. ("the Mitigation Fee Act"), including, but not limited 

to, application fees, processing fees, utility connection fees, inspection fees, capital facilities fees, 

development impact fees, traffic impact fees, park fees and such other similar fees as may be 

enacted from time to time and generally applied throughout the City, excluding Development Fees. 

16. "General Plan" refers to the City's General Plan in effect on the Effective Date. 

17. “Minor Modifications” refers to minor modifications regarding the performance of this 

Agreement that are consistent with the Entitlements and have minimal impacts to the City’s 

operations in terms of timing, performance, or value.  

18. “Modification” refers to a modification approved by the City Council as provided in 

Article VI, Section 5. 

19.  “Operating Memorandum” refers to addenda to this Agreement to document changes 

or adjustments in the performance of this Agreement as specified in Article III, Section 7. 

20. “Owner” refers to Touchstone MF Fund I, LLC, a Delaware limited liability company, 

who has legal or equitable interest in the real property which is the subject of this Agreement. 

21. “Party” City or Owner may be referred to individually as Party or collectively as Parties. 

22. "Project" shall mean and refer to all improvements described in the Entitlements and this 

Agreement. 
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23. "Property" shall mean the certain real property located in the County of San Diego, State 

of California as described in the Exhibit A. 

24. "Public Benefits" shall refer to the consideration given by Owner to the City, as described 

in Exhibit B attached hereto, in return for the City's good faith performance of all applicable terms 

and conditions in this Agreement. 

25. “Public Improvements” refers to any public improvements required to be constructed as 

conditions of approval to the Entitlements or as additionally provided in this Agreement.  

26. “Review Letter” refers to a letter from the City regarding a statement of Owner’s 

compliance with this Agreement, following a positive Annual Review by the City.  

27. “Term” shall refer to the term of this Agreement as provided in Article II, Section 1.  

ARTICLE II 

General Provisions 

1. Term of Agreement.  The term of this Agreement shall commence on the Effective Date 

and shall continue for five (5) years unless terminated, modified, amended or extended as 

permitted by this Agreement. After the expiration of the Term, this Agreement shall be deemed 

terminated and of no further force or effect. This Agreement shall terminate with respect to any 

lot and such lot shall be released and no longer subject to the Agreement, without the execution or 

recordation of any further document, when a certificate of occupancy has been issued for the 

building(s) on the lot. 

2. Assignment.  The rights and obligations of Owner under the Agreement may be assigned 

by Owner as part of an assignment of the Property, only after receiving written approval from the 

City. Owner shall provide thirty (30) days advance written notice to the City of any requested 

assignment, which may not be unreasonably conditioned, delayed, or withheld. The City shall have 
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the right to ensure that the proposed assignee has the financial capability to complete and fulfill 

any uncompleted requirements relating to the Public Benefits and Public Improvements. 

Notwithstanding the foregoing, Owner may assign this Agreement in conjunction with a transfer 

of the Property without any additional consent to (i) any entity in which Touchstone Communities, 

LLC or Kerry Garza, directly or indirectly, has an ownership interest, or (ii) any entity in which 

Touchstone Communities, LLC or Kerry Garza directly or indirectly controls the day to day 

operations.  Any assignment agreement must be in writing and expressly provide that (a) the 

assignment shall be subject to this Agreement; and (b) the Assignee assumes all of Owner’s rights 

and obligations with respect to the Property, or portion thereof, assigned. 

3. Amendment of Agreement.  The Agreement may be amended in writing by the mutual 

consent of the Parties in accordance with Article 58, Chapter 33 of the Escondido Zoning Code as 

well as any applicable state or federal law The Agreement shall include any amendment properly 

approved and executed. Minor Modifications in the manner of performance shall not constitute an 

Amendment to the Agreement and may be accomplished through an Operating Memorandum. 

4. Enforcement.  Unless amended or terminated as provided herein, this Agreement is 

enforceable by either Party or its successors and assigns, notwithstanding any Future Laws, which 

alter or amend the Existing Laws. 

5. Defense and Indemnification.  

 a. Owner agrees to defend, indemnify, and hold harmless, City, and provide and pay 

all costs for a defense of and judgment against the City, including any award for attorney’s fees 

and litigation costs, in any legal action filed in a court of competent jurisdiction by a third party 

challenging the Project, or any component thereof, or this Agreement. Upon the Effective Date, 

the Owner shall deposit security, such as a bond, letter of credit, or other security to cover the costs 
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of any such defense in a reasonable amount as determined by the City of Escondido City Attorney. 

Said security may be released after all applicable statutes of limitation have expired.  

 b. Owner shall further indemnify, defend and hold harmless the City and its officers, 

employees and agents from and against any and all liabilities, claims, actions, causes of action, 

proceedings, suits, administrative proceedings, damages, fines, penalties, judgments, orders, liens, 

levies, costs and expenses of whatever nature, including reasonable attorneys' fees and 

disbursements, arising out of any violation, or claim of violation of the San Diego Municipal Storm 

Water Permit (Order No. R9-2015-0001) of the California Regional Water Quality Control Board 

Region 9, San Diego, as amended or extended, which the City might suffer, incur, or become 

subject by reason of or occurring as a result of or allegedly caused by the construction of the 

Project. 

 c. The City shall have no liability to the Owner or any other person for, and Owner 

shall indemnify, defend, protect and hold harmless the City from and against, any and all liabilities, 

claims, actions, causes of action, proceedings, suits, damages, judgments, liens, levies, costs and 

expenses of whatever nature, including reasonable attorneys’ fees and disbursements, which the 

City may suffer or incur or to which the City may become subject as a result of or allegedly caused 

by the payment of prevailing wages for construction of the Project or any of the Public Benefits or 

Public Improvements.  

 d. If any action or proceeding is brought against the City by reason of any of the 

matters against which Owner has agreed to indemnify the City as provided above, Owner, upon 

notice from the City, shall defend the City at Owner’s expense by counsel chosen by the City. The 

City need not have first paid for any of the matters to which the City is entitled to indemnification 
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in order to be so indemnified. The provisions of this section shall survive the expiration or earlier 

termination of this Agreement. 

6. Third Party Challenges.  In the event the validity, applicability, or implementation of the 

Agreement is challenged by means of legal proceedings by any party other than the City and 

Owner, it shall be the City's option, at its sole and absolute discretion, whether to undertake the 

defense of such challenge. If the City determines not to defend such challenge, it shall be the option 

of Owner, to defend the validity, applicability, or implementation of this Agreement in the 

proceeding at Owner's sole expense.  The City and Owner agree to cooperate in the defense of any 

such challenges. 

7. Notices.  All notices or communication between the City and Owner pursuant to the 

Agreement shall be in writing and shall be given by personal delivery, overnight delivery service, 

certified or registered mail, facsimile or telecopy to the addresses set forth below. The addresses 

may be changed by giving (ten) 10 days written notice.  

A. City 

City of Escondido  

Attention: Director of Community Development 

201 N. Broadway  

Escondido, CA 92025 

with a copy to: 

City Attorney 

201 N. Broadway 

Escondido, CA 92025 

 

B. Owner 

Touchstone MF Fund I, LLC 

C/O Touchstone Communities, LLC 

Attention: Kerry Garza and Addison Garza 

9909 Mira Mesa Blvd., Suite 150 

San Diego, CA  92131 

Phone: (858) 248-4951 
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with a copy to: 

 

David W. Ferguson, Esq. 

Lounsbery Ferguson Altona & Peak, LLP 

960 Canterbury Place, Suite 300 

Escondido, CA 92025-3836 

Phone: (760) 743-1201 

 

8. Conflict of State or Federal Laws.  If state or federal laws or regulations enacted after 

the Effective Date prevent compliance with any provision of this Agreement or require changes in 

any Entitlements, those laws or regulations shall be controlling and the Parties shall make a good 

faith, reasonable attempt to modify this Agreement to comply both with the intent of the 

Agreement and with the new laws or regulations. 

The City shall timely assist Owner in securing any permits, including permits from other 

public agencies, which may be required as a result of the modifications, suspensions, or alternate 

courses of action. 

 

 

ARTICLE III 

Development of the Property 

1. Applicable Rules, Regulations, and Policies.  Owner shall have the vested right, to the 

fullest extent allowed by law, to develop the Property in accordance with the Entitlements, Existing 

Laws and this Agreement. During the Term, the Entitlements, Existing Laws and this Agreement 

shall control the overall design, development and construction of the Project. Notwithstanding the 

foregoing, nothing in this Agreement shall preclude the City from applying changes occurring 

from time to time in the uniform codes published in Title 24 of the California Code of Regulations 
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and adopted by the City, including local amendments, in effect when the building permits are 

issued.  

2. Future Laws.  Future Laws shall not apply to the Project except as expressly provided in 

this Agreement.  Future Laws may be applied to the Project if they are not in conflict with the 

Existing Laws. Owner may give the City written notice of its election to have any Future Law 

applied to the Property, in which case such Future Law will be considered an Existing Law for 

purposes of this Agreement. 

3. Future Discretionary Reviews.  Except as set forth in this Agreement, the City shall retain 

its discretionary rights in reviewing applications for Entitlements. Owner's applications for 

Entitlements and the City's review thereof, must comply with the Existing Laws and with the terms 

and conditions of this Agreement.  The City shall not impose any conditions upon Entitlements 

that are more restrictive than or inconsistent with the terms of this Agreement or the Existing Laws, 

except as required by state or federal law. The City may conduct, in accordance with CEQA and 

the Existing Laws, an environmental review for Entitlements.  The City may impose, if required 

by CEQA, additional mitigation measures to mitigate significant adverse environmental effects 

that were not previously considered, or were found to be infeasible to mitigate at the time of 

approval of this Agreement. Nothing herein is intended to require or authorize additional CEQA 

environmental review or mitigation measures beyond that otherwise required by CEQA.  

4. Permitted Uses and Density.  The Agreement shall vest the right to develop the Property 

to the fullest extent allowed by law with respect to the permitted uses of land, density and intensity 

of uses, and the rate or timing and phasing of development as described in the Entitlements which 

are hereby incorporated as if fully set forth in this Agreement. The permitted uses, density, and 

intensity of use of the Project, the maximum height and size of proposed buildings and provisions 
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for reservation or dedication of land for public purposes, shall substantially conform to those 

specified in the Entitlements, Existing Laws and this Agreement. All other aspects of the Project 

that are not specified in the Entitlements shall be determined by the Existing Laws, except as 

expressly provided herein. 

5. Time for Construction and Completion of the Project.  Owner cannot predict when or 

the rate or the order in which the Property or the parcels will be developed, if at all. Such decisions 

depend upon numerous factors that are not within the control of the Owner, such as market 

orientation and demand, interest rates, absorption, completion, and other similar factors. Therefore, 

Owner shall have the right to develop the Property in phases, in such order, at such rate, and at 

such times as Owner deems appropriate in Owner's business judgment, subject only to the 

provisions of this Agreement and the Entitlements. Owner shall be entitled to apply for and receive 

approval of permits, building permits, and other Entitlements for use at any time and for any or all 

portions or phases of the Project, provided that application is made in a manner consistent with 

this Agreement and the Entitlements. 

 The City may require, and will process, all customary plans and agreements generally 

applicable to developers in the City for similar works of onsite or offsite improvements.   

6. Moratorium.  No City-imposed moratorium or other limitation (whether relating to the 

rate, timing or sequencing of the development or construction of all or any part of the Property, 

whether imposed by ordinance, initiative, resolution, policy, order or otherwise, and whether 

enacted by the City Council, an agency of the City, the electorate, or otherwise) affecting parcel 

or subdivision maps (whether tentative, vesting tentative, or final), building permits, occupancy 

certificates or other entitlements to use or service (including, without limitation, water and sewer) 

approved, issued or granted within the City, or portions of the City, shall apply to the Property to 
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the extent such moratorium or other limitation is in conflict with this Agreement; provided, 

however, the provisions of this Section shall not affect the City's compliance with moratoria or 

other limitations mandated by other governmental agencies or court-imposed moratoria, as 

established by the initiative process, or as otherwise established by law. 

7. Operating Memoranda.  The Parties acknowledge that the provisions of this Agreement 

require cooperation between the City and Owner, and that the refinements and further development 

of the Project hereunder may demonstrate that changes are appropriate with respect to the details 

of performance of the Parties hereunder. The Parties desire, therefore, to retain a certain degree of 

flexibility with respect to those items covered in general terms under this Agreement. If and when, 

from time to time during the Term, the Parties find that such Minor Modifications are necessary 

or appropriate, they may effectuate such Minor Modifications through Operating Memoranda 

approved by the Parties, which, after execution, shall be attached hereto as addenda and become a 

part hereof, and may be further changed and amended from time to time as necessary with further 

approval by the City and Owner.  No such Operating Memorandum shall require prior notice or 

hearing, or constitute an amendment or modification to this Agreement; and in the case of the City, 

such Operating Memorandum may be acted upon by the City Manager or his designee. Failure of 

the Parties to enter into any such Operating Memorandum shall not affect or abrogate any of the 

rights, duties or obligations of the Parties hereunder or the provisions of this Agreement. An 

Operating Memorandum may be recorded as an addendum to this Agreement. 

8. Term of Project Approvals.  The term of each of the Entitlements shall be extended for a 

period of time through the Term of the Agreement. Should this Agreement be terminated, the 

Owner shall have thirty (30) days to submit an application for the extension of any of the approved 

Entitlements.  
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9. Infrastructure Capacity.  Subject to Owner's proportionate contribution to infrastructure 

and the Public Benefits provided by Owner, in accordance with the requirements of the 

Entitlements, the City hereby acknowledges that it will have sufficient capacity in its infrastructure 

services and utility systems, including, without limitation, traffic circulation, flood control, 

sanitation service and, except for reasons beyond the City's control, sewer collection, sewer 

treatment, water supply, treatment, distribution and service, to accommodate the Project. To the 

extent that the City renders such services or provides such utilities, the City hereby agrees that it 

will serve the Project and that there shall be no restriction on connections or service for the Project 

except for reasons beyond the City's control. Notwithstanding the foregoing, the City 

acknowledges that sufficient capacity for sewer collection, sewer treatment and sanitation service 

for the Project exists as of the Effective Date. 

10. Easements.  Easements dedicated for pedestrian use shall be permitted to include public 

easements for underground improvements, including but not limited to, drainage, water, sewer, 

gas, electricity, telephone, cable and other utilities and facilities, so long as they do not 

unreasonably interfere with pedestrian use. 

11. Public Improvements.  Owner agrees to design and construct the improvements as 

provided in Exhibit B to this Agreement. The requirement to design and construct the 

improvements in Exhibit B shall survive the termination of this Agreement.  

12. Fees. The Owner shall pay the Development Fees in the amounts specified in the Fee 

Guide, attached as Exhibit C. The payment of Development Fees and General Fees may be 

deferred in accordance with City requirements separately from this Agreement.  

ARTICLE IV 

Provision of Public Benefits 
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1. Description of Public Benefits.  Owner shall provide the City with the Public Benefits, as 

further described in Exhibit B, as consideration for the City's good faith performance of all 

applicable terms and conditions in this Agreement and Exhibit B. 

2. Occupancy Contingent on Construction of Public Improvements.  Owner 

acknowledges that the City shall not grant a certificate of occupancy for any building constructed 

on the Property prior to the construction of all improvements described in Exhibit B.  This 

contingency for occupancy shall survive the termination of this Agreement.  

3. Grading Permit Contingent on Security for Public Benefits.  Prior to issuance of a 

grading permit, Owner must enter into an improvement agreement or agreements which will detail 

Owner's construction obligations for Public Improvements and the Public Benefits, and will 

require Owner to provide financial security for completion of construction, in a form or forms as 

approved by the City Attorney. 

4. Processing During Third Party Litigation.  The filing of any third party lawsuit(s) 

against the City or Owner relating to this Agreement, any Entitlements, or to other development 

issues affecting the Property shall not delay or stop the development, processing or construction 

of the Project or approval of Entitlements, unless the third party obtains a court order preventing 

the activity, in which case the term of this Agreement shall be tolled for the duration of the legal 

action and the expiration date of the Agreement shall be extended by the time during which the 

term is tolled.  

 

 

ARTICLE V 

Annual Review 

DocuSign Envelope ID: 47144650-9D9A-4398-821C-F798905FF067



Ordinance No. 2019-08 
Exhibit E 

Page 15 of 25 
 

  

1. Owner Responsibilities.  At least every twelve (12) months during the Term, Owner shall 

demonstrate good faith substantial compliance with the major provisions of the Agreement and 

provide, to the best extent possible, the status and timing of development of the Project and related 

public improvements to the City for an Annual Review. If requested by the City, Owner shall 

provide any additional detail or information necessary to demonstrate good faith compliance with 

any particular provision of this Agreement identified by the City. 

2. Opportunity to be Heard.  Owner shall be permitted an opportunity to be heard orally 

and in writing at any noticed public hearing regarding its performance under this Agreement. 

Owner shall be heard before each appropriate board agency or commission and the City Council 

at any required public hearing concerning a review of performance under this Agreement. 

3. Information to be Provided to Owner.  The City shall mail to Owner a copy of staff 

reports and related exhibits concerning Agreement performance, a minimum of ten (10) calendar 

days prior to consideration and review by the City Council. 

4. Annual Review Letter.  If Owner is found to be in substantial compliance with this 

Agreement after the Annual Review, the City shall issue, upon written request by Owner, a Review 

Letter to Owner stating that, based upon information known or made known to the City Council, 

the City Planning Commission, and/or the City Manager, this Agreement remains in effect and 

Owner is in compliance. Owner may record the Review Letter in the Official Records of the 

County of San Diego. 

5. Failure of Annual Review.  The City's failure to perform an Annual Review of Owner's 

substantial compliance with the terms and conditions of the Agreement shall not constitute or be 

asserted as a default by Owner. 

ARTICLE VI 
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Delay, Default, Remedies, and Termination 

1. Notice and Cure of Default.  In the event of a material default, the Party alleging a default 

shall give the defaulting Party a notice of default in writing. The notice of default shall specify the 

nature of the alleged material default. During the Cure Period, the Party charged shall not be 

considered in breach. If the default is cured within the Cure Period, then no breach shall be deemed 

to exist. Any notice given pursuant to the preceding sentence shall specify the nature of the alleged 

failure and, where appropriate, the manner in which such alleged failure satisfactorily may be 

cured. 

2. Waiver.  Failure or delay in giving notice of default shall not constitute a waiver of any 

other material default. Except as otherwise expressly provided in this Agreement, a failure or delay 

in asserting any rights or remedies as to any default shall not operate as a waiver of any default or 

of any rights or remedies otherwise available to a Party or deprive a Party of the right to institute 

and maintain any actions or proceedings which it may deem necessary to protect, assert, or enforce 

any rights or remedies it may have. 

3. Default by Owner.  The Director may recommend the review and termination of this 

Agreement to the City Council upon an occurrence of a material default that is not cured within 

the Cure Period. The foregoing does not limit any of the City’s other remedies upon a material 

breach of this Agreement by the Owner. 

4. Default by the City.  Upon a material default by the City, that is not cured within the Cure 

Period, Owner, without limiting any of its other remedies, shall not be obligated to complete any 

of its obligations under this Agreement.  

5. Termination or Modification.  Any termination or modification of this Agreement shall 

be done in accordance with Article 58, Chapter 33 of the Escondido Zoning Code as well as any 
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applicable state or federal law.  Owner shall have sixty (60) days from the Effective Date to sign 

the Agreement or the Agreement shall automatically expire. 

ARTICLE VII 

Encumbrances and Releases on Property 

1. Discretion to Encumber.  This Agreement shall not prevent or limit Owner, in any 

manner, from encumbering the Property or any portion of the Property or any improvement on the 

Property by any mortgage. The City acknowledges that lenders providing financing may require 

modifications to this Agreement and the City agrees, upon request, from time to time, to meet with 

Owner and/or representatives of lenders to negotiate in good faith any lender request for 

modification provided any modification does not will not affect the timely completion or 

fulfillment of any requirements in the Entitlements or this Agreement relating to the Public 

Benefits. 

ARTICLE VIII 

Miscellaneous Provisions 

1. Rules of Construction.  The singular includes the plural; the masculine gender includes 

the feminine; "shall" is mandatory; "may" is permissive. 

2. Severability.  If any non-material provision of this Agreement shall be adjudged by a court 

of competent jurisdiction to be invalid, void, or illegal, it shall in no way affect, impair, or 

invalidate any other provision of this Agreement. If any material part of the Agreement is adjudged 

by a court of competent jurisdiction to be invalid, void, or illegal, the Parties shall take all steps 

necessary to modify the Agreement to implement the original intent of the Parties in a valid and 

binding manner. These steps may include the waiver by either of the Parties of their right under 

the unenforceable provision. If, however, this Agreement objectively cannot be modified to 
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implement the original intent of the Parties and the Party substantially benefited by the material 

provision does not waive its rights under the unenforceable provision, the executory portions of 

the Agreement shall become void. 

3. Entire Agreement.  Except as expressly referred to herein, this Agreement constitutes the 

entire understanding and agreement of the Parties with respect to the subject matter of this 

Agreement. This Agreement supersedes all other negotiations and previous agreements between 

the Parties with respect to that subject matter. 

4. Waivers.  All waivers of the provisions of this Agreement must be in writing and signed 

by the appropriate agents of the City or of Owner. 

5. Recording.  The City Clerk shall cause a copy of this Agreement to be recorded with the 

Office of the County Recorder of San Diego County, California within (ten) 10 days following the 

Effective Date. Upon the completion of performance of this Agreement or its revocation or 

termination, a statement evidencing completion, revocation, or termination signed by the 

appropriate agents of Owner and the City shall be recorded in the Official Records of San Diego 

County, California. 

6. Project as a Private Undertaking.  It is specifically understood by the Parties that the 

Project is a private development and that Owner shall have the full power and exclusive control of 

the Property subject to the provisions of this Agreement. Any improvements completed remain the 

property of the Owner unless the City has explicitly accepted any improvement.  

7. Captions.  The captions of the Agreement are for convenience and reference only and shall 

not define, explain, modify, construe, limit, amplify or aid in the interpretation, construction or 

meaning of any of the provisions of the Agreement. 
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8. Consent.  Where the consent or approval of a Party is required or necessary under this 

Agreement, the consent or approval shall not be withheld unreasonably. 

9. The City's Ongoing Statutory Authority.  Except as expressly stated, nothing in this 

Agreement shall limit the City's authority and responsibility under the California Constitution and 

applicable California statutes to act in the best interests of the public health, safety, and welfare, 

and nothing in this Agreement is intended to limit in any way the legislative discretion otherwise 

afforded the Escondido City Council under state or federal law. 

10. Covenant of Cooperation.  The Parties shall cooperate with and assist each other in the 

performance of the provisions of the Agreement including assistance in obtaining permits for the 

development of the Property which may be required from public agencies other than the City. The 

covenant of cooperation shall include, to the maximum extent permitted by law, that the City shall 

use its best efforts to prevent any ordinance, measure, moratorium or other limitation from 

invalidating, prevailing over or making impossible any provision of the Agreement, and the City 

shall cooperate with Owner to keep this Agreement in full force and effect.  Owner reserves the 

right to challenge any such ordinance, measure, moratorium, or other limitation in a court of law 

if it becomes necessary to protect the development rights vested in the Property pursuant to this 

Agreement. 

11. Further Actions and Instruments.  Each of the Parties shall cooperate with and provide 

reasonable assistance to the other in the performance of all obligations under this Agreement and 

the satisfaction of the conditions. Upon the request of either Party, the other Party shall promptly 

execute, with acknowledgment or affidavit if reasonably required, and file or record such required 

instruments and writings and take any actions as may be reasonably necessary under the terms of 
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this Agreement to carry out the intent and to fulfill the provisions of the Agreement or to evidence 

or consummate the transactions contemplated herein.  

12. Successors and Assigns.  Subject to Article II Section 2 above, the burdens of this 

Agreement shall be binding upon, and the benefits of this Agreement inure to, all successors-in-

interest and assigns of the Parties. 

13. Time of the Essence.  Time is of the essence of this Agreement and of each and every 

term and condition hereof. 

14. Applicable Laws.  This Agreement shall be construed and enforced in accordance with 

the laws of the State of California. All statutory references are to California statutes. 

15. No Waiver of Existing Rights or Applicable Laws.  This Agreement shall not constitute 

a waiver of any of Owner's existing rights or applicable laws, nor shall it limit or expand Owner's 

right to challenge any General Fee as being contrary to applicable law or to challenge any existing 

or Future Exaction as being in excess of Exactions permitted by applicable law. 

16. Authorization.  Each person executing this Agreement hereby warrants and represents that 

he/she has the authority to enter into this Agreement and to bind his/her respective entity to the 

provisions hereof. This Agreement may be executed in any number of counterparts, each of which 

when so executed and delivered shall be deemed an original.  

17. No Third Party Beneficiaries.  This Agreement and each and every provision hereof is 

for the exclusive benefit of the Parties hereto and not for the benefit of any third party. 

 

SIGNATURE PAGE FOLLOWS 
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IN WITNESS WHEREOF, the Parties have executed this Agreement: 

CITY OF ESCONDIDO    CITY OF ESCONDIDO 

 

 

 

 

By: _____________________________  By: _____________________________ 

 Paul McNamara     Zachary Beck 

Its:  Mayor      Its:  Clerk 

 

 

By: TOUCHSTONE MF FUND I, LLC, a Delaware limited liability company 

 

By: TOUCHSTONE COMMUNITIES, LLC, a California limited liability company 

 

Its: Manager 

 

 

By: _____________________________________ 

       

Its: Manager 

 

 

 

APPROVED AS TO FORM: 

 

CITY OF ESCONDIDO 

 

 

OFFICE OF THE CITY ATTORNEY 

MICHAEL R. MCGUINNESS, City Attorney 

 

By:  ______________________________ 

 

 

 

TOUCHSTONE MF FUND I, LLC 

 

 

By: _____________________________ 

David W. Ferguson 

Attorney for Owner   
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Exhibit A 
 

 

LEGAL DESCRIPTION 

 

 

Real property in the City of Escondido, County of San Diego, State of California, described as 

follows: 

 

PARCEL A: 

LOTS 7 THROUGH 11, INCLUSIVE, IN BLOCK "Q" ESCONDIDO, IN THE CITY OF 

ESCONDIDO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, 

ACCORDING TO MAP THEREOF NO. 336, FILED IN THE OFFICE OF THE COUNTY 

RECORDER OF SAN DIEGO COUNTY, JULY 10, 1886,TOGETHER WITH THAT 

PORTION OF IVY STREET, FORMERLY CURVE STREET, ADJOINING SAIDLOTS 

ON THE EAST WHICH LIES WESTERLY OF A LINE WHICH IS PARALLEL WITH 

AND 25.00FEET WESTERLY FROM THE ORIGINAL CENTER LINE OF SAID IVY 

STREET, FORMERLY CURVESTREET, AS VACATED AND CLOSED TO PUBLIC 

USE BY ORDINANCE NO. 193 OF THE BOARD OFTRUSTEES OF THE CITY OF 

ESCONDIDO, A CERTIFIED COPY OF WHICH WAS RECORDED INBOOK 751, PAGE 

337 OF DEEDS.EXCEPTING THEREFROM, THAT PORTION DESCRIBED AS 

FOLLOWS:BEGINNING AT THE NORTHWESTERLY CORNER OF SAID LOT 7; 

THENCE ALONG THENORTHWESTERLY LINE THEREOF NORTH 59°16'20" EAST, 

4.00 FEET; THENCE SOUTH20°52'44" EAST, 23.38 FEET TO A POINT ON THE 

SOUTHWESTERLY LINE OF SAID LOT 7;THENCE ALONG SAID 

SOUTHWESTERLY LINE NORTH 30°43'40" WEST, 23.04 FEET TO THEPOINT OF 

BEGINNING. ALSO EXCEPTING THEREFROM, THAT PORTION DESCRIBED AS 

FOLLOWS:BEGINNING AT THE NORTHEASTERLY CORNER OF SAID LOT 7; 

THENCE ALONG THENORTHEASTERLY PROJECTION OF THE 

NORTHWESTERLY LINE OF SAID LOT 7, NORTH59°16’20" EAST, 18.54 FEET TO A 

POINT ON A LINE WHICH IS PARALLEL TO AND 25.00 FEETWESTERLY OF THE 

CENTERLINE OF SAID IVY STREET, BEING A NON-TANGENT CURVECONCAVE 

EASTERLY HAVING A RADIUS OF 704.29 FEET; THENCE ALONG SAID PARALLEL 

LINEFROM A TANGENT BEARING SOUTH 5°41’08" WEST, THROUGH A CENTRAL 

ANGLE OF 3°04'25"AN ARC DISTANCE OF 37.78 FEET TO A CUSP WITH A 20.00 

FOOT RADIUS CURVE, CONCAVESOUTHWESTERLY; THENCE ALONG SAID 

CURVE FROM A TANGENT 

BEARING NORTH 2°36'43"EAST, THROUGH A CENTRAL ANGLE OF 123°20'23" 

AN ARC DISTANCE OF 43.05 FEET TO APOINT OF TANGENCY WITH SAID 

NORTHWESTERLY LINE OF LOT 7; THENCE ALONG SAIDNORTHWESTERLY 

LINE NORTH 59°16’20" EAST, 19.77 FEET TO THE POINT OF BEGINNING. 

 

PARCEL B: 

LOT 12 IN BLOCK “Q" OF ESCONDIDO, IN THE CITY OF ESCONDIDO, COUNTY 

OF SAN DIEGO,STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF NO. 

336, FILED IN THE OFFICE OF THECOUNTY RECORDER OF SAN DIEGO 

COUNTY, JULY 10, 1886.ALSO, THE WEST 15 FEET OF IVY STREET, FORMERLY 
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CURVE STREET, ADJOINING SAID LOT12 ON THE EAST, AS VACATED AND 

CLOSED TO PUBLIC USE BY ORDINANCE NO. 193 OF THEBOARD OF TRUSTEES 

OF THE CITY OF ESCONDIDO, A CERTIFIED COPY OF WHICH WAS FILEDIN 

THE COUNTY RECORDER'S OFFICE IN BOOK 751, PAGE 337 OF DEEDS. 

 

APN: 229-471-09-00 and 229-471-12-00 and 229-471-13-00 and 229-471-10-00 and 229-471- 

11-00 and 229-471-08-00  
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EXHIBIT B 

 

I. PUBLIC BENEFITS AND PUBLIC IMPROVEMENTS 

A. KIT CARSON BALLPARK FENCES. Owner shall pay the City $300,000 for 

the City’s use towards Kit Carson Ballpark improvements.  Said payment shall be 

made within ninety (90) days of the first issuance of a building permit.   

B. CONTRIBUTIONS TO TRANSFER PROGRAM. Owner has contributed a 

total of $38,130 for the City’s analysis and establishment of a Density Transfer 

Program for the City’s Downtown Specific Plan area, including payments for City 

staff time and for the preparation of the Density Transfer Program CEQA 

environmental document. 

II. DENSITY TRANSFER FROM CITY DENSITY TRANSFER PROGRAM 

A. DENSITY TRANSFER. The City will transfer 24 units of density from the City 

Density Credit Pool, established by the City’s Density Transfer Program.  

B. CALCULATION OF DENSITY BONUS. Any density bonus shall be 

calculated based on the 76 units as provided in the Downtown Specific Plan and 

will not include any transferred density in the calculation. 

III. TEMPORARY USE OF CITY RIGHT OF WAY 

A.   Owner shall be granted temporary exclusive use of a portion of the parking lane 

on 2nd Avenue and South Ivy Street during construction, subject to City approval 

and any terms and conditions of an encroachment permit. Owner’s use of these 

areas is required for the construction of the Project, the completion of City required 

Public Improvements to 2nd Avenue, and Public Improvements to South Ivy Street, 

as depicted in the Project Entitlements. 
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Exhibit C 
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